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On May 8, 2019, the U.S. Department of Justice’s (DOJ) Executive Office for Immigration Review (EOIR)
distributed a document to journalists that contained misleading material related to our nation’s immigration
courts.! The document, which purports to list “myths” and “facts”, is also filled with political rhetoric.?
America’s courts are meant to be impartial, dedicated to fairly and efficiently adjudicating the cases brought
before them. Together, the document’s deceptive information and polarizing rhetoric further undermines
the court system’s ability to be a neutral arbiter of justice and comes at a time when there is a severe lack
of public confidence in its capacity to deliver fair and timely decisions.® EOIR’s skewed portrayal only
demonstrates the urgent need for Congress to create an independent court, separate from DOJ.

e The immigration court structure is inherently flawed

Unlike many judicial bodies, the immigration courts lack independence from the executive branch because
they are administered by EOIR, which is housed under DOJ — the same agency that prosecutes immigration
cases at the federal level.* This inherent conflict of interest is made worse by the fact that immigration
judges (1Js) are considered merely government attorneys, a classification that fails to recognize the
significance of their judicial duties and puts them under the control of the U.S. Attorney General (AG), the
chief prosecutor in immigration cases.

Because of this structural flaw, the immigration court system has long been vulnerable to political pressure
from the executive branch. For example, the courts have been repeatedly subject to “aimless docket
reshuffling” based on politically motivated priorities.® President Obama’s administration prioritized the
adjudication of “family unit” cases which EOIR recently determined “coincided with some of the lowest
levels of case completion productivity in EOIR’s history.”® President Trump ordered 1Js deployed to
detention facilities on the border where they reported that they had very few cases to adjudicate. Over
20,000 cases were rescheduled as a result of the Administration’s deployment.’

o EOIR imposed unprecedented case completion quotas on judges, pressuring them to rush
through cases at the expense of well-reasoned decisions

Despite opposition from immigration judges,® EOIR imposed unprecedented case completion quotas, tying
judges’ individual performance reviews to the number of cases they complete.® Under the new
requirements, 1Js must complete 700 removal cases in the next year or risk losing their jobs.'® A strict time
frame for completion of cases can interfere with a judge’s ability to ensure that a person’s right to examine
and present evidence is respected, to provide adequate time to obtain an attorney, secure various expert
witnesses, and obtain evidence from overseas.™ This kind of rushed, assembly-line justice is unacceptable
to impose on 1Js who are making important, often life-or-death, decisions.

During a March 7, 2019 congressional hearing, the director of EOIR asserted that several other agencies

also utilize “case completion goals.”*? However, other agencies’ goals are used to determine resource
allocation, while EOIR’s case completion quotas are tied directly to an 1J’s performance evaluations.'®
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AILA, the American Immigration Council, and other legal organizations and scholars oppose the quotas
that have been described by the National Association of Immigration Judges (NALJ) as a “death knell for
judicial independence.”* In fact, recommendations made by an independent third party in a report
commissioned by EOIR itself propose a judicial performance review model that “emphasizes process over
outcomes and places high priority on judicial integrity and independence.”*®

e Scholars have concluded that immigrants represented by attorneys fare better at every
stage of the court process

While Federal law guarantees immigrants facing deportation the right to be represented by an attorney, it
does not provide immigrants with an attorney at the government’s expense if they cannot afford
representation.'® Only 37 percent of all noncitizens and 14 percent of detained noncitizens are represented.*’
However, the American Immigration Council has found that “immigrants with attorneys fare better at every
stage of the court process” — people with attorneys are more likely to be released from detention during
their case, they are more likely to apply for some type of relief, and they are more likely to obtain relief
from deportation.?® The consequences for people who face removal without representation are severe:
detained immigrants in removal proceedings who lack representation are about ten times less likely to
obtain relief.® Despite statistics that show the assistance of counsel has a significant positive impact on
outcomes, thousands of families and unaccompanied children fleeing persecution and violence at home
have appeared in immigration court over the years without a lawyer at their side.

Attorneys also help facilitate more efficient court proceedings. NAIJ’s President, Judge A. Ashley
Tabaddor, stated, “when noncitizens are represented by competent counsel, Immigration Judges are able to
conduct proceedings more expeditiously and resolve cases more quickly.”? Recent studies have also
confirmed that immigrants with representation are far more likely to comply with court appearance
requirements.?. A recent report by Syracuse University’s Transactional Records Access Clearinghouse
(TRAC) found that, as of December 2017, 97 percent of mothers in immigration court represented by
counsel were in compliance with their immigration court obligations over a three year period.?

e The Legal Orientation Program improves judicial efficiency and fundamental fairness

EOIR has operated the Legal Orientation Program (LOP) in immigration detention centers since 2003.%
While not a substitute for legal counsel, LOP is often the only source of basic legal information that assists
detained immigrants in navigating a complex court process. In fact, LOP has been proven to increase court
efficiency and save taxpayer dollars. A 2012 study commissioned by DOJ demonstrated that the program
decreased the average length of time a person is detained by an average of six days, saving approximately
$17.8 million each year.?* EOIR’s own website publicly endorsed the LOP program in 2017, stating that
“[e]xperience has shown that the LOP has had positive effects on the immigration court process,”? and an
independent report commissioned by EOIR recommended that DOJ “consider expanding know your rights
and legal representation programs, such as ... LOP.”?® Despite this overwhelming support, DOJ attempted
to end the program in April 2018 and removed content on its website that endorsed the program.?” After
significant criticism, it rescinded its proposed termination, but continues to undermine the program by
releasing flawed evaluations of its efficacy. %8

e Court statistics demonstrate that asylum grant rates vary widely depending on the judge
It is well-documented that the disparity in asylum grant rates is an endemic problem.? The grant rates for
cases vary widely depending on the judge—asylum grant rates are less than 5 percent in some jurisdictions

yet higher than 60 percent in others—and give rise to criticism that outcomes may turn on which judge is
deciding the case rather than established principles and rules of law.*® EOIR has not taken adequate
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corrective action to address this problem and ensure that court proceedings are conducted in a fair and
consistent manner. The agency’s inadequate response illustrates the weakness of a court system not
overseen by an independent judicial agency whose primary function is to ensure the rule of law, impartiality,
and due process in the adjudication of cases.

e Use of video teleconferencing (VTC) undermines the quality of communications during
immigration hearings and threatens due process

For years, legal organizations have opposed the use of VTC to conduct in immigration merits hearings,
except in matters in which the noncitizen has given consent.®® An empirical study published in the
Northwestern University Law Review revealed that detained respondents appearing via VTC were more
likely to be deported than those with in-person hearings.®? In April of 2017, a separate EOIR-commissioned
report explained that VTC technology does not provide for the ability to transmit nonverbal cues, which
can impact an immigration judges’ assessment of an individual’s demeanor and credibility.®® The report
concluded that proceedings by VTC should be limited to procedural matters because appearances by VTC
may interfere with due process.”®*

Additionally, technological glitches such as weak connections and bad audio can make it difficult to
communicate effectively via VTC. An EOIR-commissioned study revealed that 29 percent of EOIR staff
reported that VTC caused meaningful delay, a finding that is supported by accounts from courts including
Omaha, which reported that VTC technology works “sometimes,” Salt Lake City, where observers stated
that “technical delays are common,” and New York City, where immigration attorneys describe a VTC
connection that “often stops working.”*® While EOIR claims that few cases are continued due to VTC
malfunction, in reality, judges are only allowed to record one reason for a case being continued even if VTC
issues contribute to a delay, which means that EOIR’s data is far from precise. *® Despite these concerns,
EOIR has expanded its use of VTC for substantive hearings, going as far as to create two immigration
adjudication centers where 1Js adjudicate cases from around the country from a remote setting.*’

e Congress must establish an Article I immigration court system to ensure functioning courts

Congress should conduct rigorous oversight into policies that have eroded the court’s ability to ensure that
decisions are rendered in a timely manner and consistent with the law and the Constitution’s guarantee of
due process. However, given its political dysfunction, years of underfunding, and inherently flawed
structure, our immigration court system must be restructured into an Article | court system in order to
restore the most important guarantee of our legal system: the right to a full and fair hearing by an impartial
judge.®® For more information, go to www.aila.org/immigrationcourts.
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