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Special Themed Issue: Editors’ Introduction

The theme “Migration and Statelessness” is a topical one, featured prominently in global news
outlets. For some states, the primary focus on migration has been around the impact migration
has to local (national) communities, services, and resources. At one extreme, migration in the
national discourse has been a polarizing and divisive issue, creating an “us” versus “other”
type of situation. On the other hand, the issue has also brought together diverse sectors of
communities that are driven to provide for refugees and migrants. Across a number of states,
recent debates and discussions about migration have revolved around the numbers, reasons,
economic impacts, and origins of migrants seeking to enter a state’s borders due to civil war
and conflicts. Another level of this debate centers on the actual impact to migrants themselves
— issues about statelessness, of status in-transit and within a “host” state, of existing rights and
the protections in place for migrants — and how these vary from state to state.

To this end, this issue draws together a set of thematically-related short essays, opinion-
editorial pieces, and interviews with practitioners, academics, and affected parties discussing
the complexities of migration. The pieces range from such subtopics as the status of refugees
(as compared to migrants) under international law (Hathaway) to the impact of citizenship
status for migrants (Pedroza). Other interviews and short essays further address this issue of
status, examining refugeehood, displacement, and statelessness, and how the issue of status
has an impact on those moving within and between borders. In one essay, Héléne Lambert
examines the link between statelessness and refugeehood, and in other pieces, Ferris and
Keetharuth each address aspects of the relationship between displacement and statelessness.
Other contributors provide an “on the ground” view of these issues from within specific
countries or from a regionial perspective (Chatty’s discussion of the Middle East; Redclift’s
coverage of Bangladesh; Tazreiter’s focus on Australia; Ali Batoor’s account as an asylum
seeker; the IOM on the Balkans; and Mekonnen’s discussion of the situation that has created
a mass exodus from Eritrea). The remaining pieces address related concerns: the impact
national structures and regimes have on immigration and how reform is needed (Marks);
human rights and humanitarian assistance (ten Feld; Zerai); human trafficking (Moskoff;
Reliance, Inc.); and the economic effects of migration (Gibson; Takougang). Collectively, the
mix of interviews, short essays, and op-ed pieces represent a cross-section of the interesting
work taking place on this topical subject.

The editorial team hopes the current collection in this issue provides further thought and new
perspectives to the on-going and emotive debates about migration taking place in different
corners of the globe.

There have been changes to the publication in the past several years, and the most recent

ones provide the editorial team a new opportunity to reflect on our aims for the International
Affairs Forum and to establish its position in relation to other outlets in the field of
international relations and current affairs. The current issue demonstrates the publication’s
unique place within the field, providing an outlet for academic-type research and discussion
articles, short essays, and opinion-editorial pieces from researchers and practitioners, alongside



interviews with scholars and officials (from think tanks, international organizations, and
academic institutions) who assist with informing and shaping the policy-making landscape.

The core values for the publication are:

*  We aim to publish a range of op-ed pieces, interviews, and short essays, alongside longer
research and discussion articles that make a significant contribution to debates and offer
wider insights on topics within the field;

*  We aim to publish content spanning the mainstream political spectrum and from around
the world;

*  We aim to provide a platform where high quality student essays are published (winners of
the IA Forum Student Writing Competition);

*  We aim to publish the journal bi-annually in hard-copy and to provide faster online
dissemination of pieces at other times;

*  We aim to provide submitting authors with feedback to help develop and strengthen their
manuscripts for future consideration.

All of the solicited pieces have been subject to a process of editorial oversight, proof-reading,
and publisher’s preparation, as with other similar publications of its kind.

We also welcome unsolicited submissions for consideration alongside the solicited pieces. In
addition, the publication holds a student writing competition, seeking the best student pieces
for publication in the journal along with our distinguished contributors.

We hope you enjoy this issue and encourage feedback about it, as it relates to a specific piece
ot as a whole. Please send your comments to: editor@ia-forum.org

DISCLAIMER

International Affairs Forum is a non-partisan publication that spans mainstream political views. Contributors
express views independently and individually. The thoughts and opinions expressed by one do not necessaril
reflect the views of all, or any, of the other contributors.

The thoughts and opinions expressed are those of the contributor alone and do not necessarily reflect the views
of their employers, the Center for International Relations, its funders, or staff.
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Now is the Time to Reform the
Immigration Courts

Hon. Dana Leigh Marks
National Association of Immigration Judges

verwhelmed and struggling to meet our mission due to pervasive underfunding for

more than a decade, our nation’s immigration courts, located in the Executive Office for

Immigration Review (EOIR) in the United States Department of Justice, are in a state of

crisis. A startling number of legal experts from all sides of the political spectrum agree
on this.' In fact, our courts have garnered the dubious distinction of being dubbed by one expert

7”2

as “the most broken part of our immigration system.”™ Perhaps the most sobering aspect of that
assessment is the fact that immigration judges on a daily basis are adjudicating death penalty cases
(where individuals are at risk of future persecution if expelled from the United States) in settings that
most closely resemble traffic courts. Fixing our broken immigration courts should be the first order of
business as our country tackles myriad, thorny issues involved in immigration policy. The fix for the

courts is neither difficult, nor do we believe it will be unduly controversial or expensive.

A bit of background on the courts is helpful. The immigration courts are the trial level tribunals that
determine whether or not an individual is a citizen of the United States, whether or not that person
is present in violation of our immigration laws, and, if so, whether or not that person qualifies to
obtain an immigration status that would allow him or her to remain in the United States legally. The
law we apply in our proceedings has the complexity of the Internal Revenue Code and can have
consequences that can implicate all that makes life worth living or threaten life itself.’ In addition to
asylum seekers, those who may be required to appear before the immigration courts include lawful
permanent residents who have lived virtually their entire lives in the United States but have been
convicted of a crime here; vulnerable unaccompanied minors who have crossed the border fleeing
violence or who have been neglected, abandoned or abused; adults who are mentally incompetent
and whose immigration status is unknown; and sometimes U. S. citizens, who may not realize that
they derived such status through operation of law, or who may have difficulty mustering the necessary
evidence to provide the factual basis for their claim.

Although people who come to court have the privilege of having an attorney’s help, such assistance
only becomes a reality if one can pay or find a willing volunteer. Despite that disadvantage, all
undocumented migrants in removal proceedings bear the burden of proof — the legal obligation to

The best solution to the myriad problems cansed by the current structural flaw is
the creation of an immigration court under Article I or, as an alternative, the

establishment of an immigration court in an independent agency ontside the DOJ.
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prove they are eligible to remain in the U.S. or qualify for a remedy under our complicated immigration
laws — once the government shows that they are not U.S. citizens. Last fiscal year, just over 85%

of people in immigration detention were unrepresented in their court proceedings, a figure which
fortunately dropped to roughly 40% when non-detained dockets are also factored in." This number
remains problematic, as legal representation greatly aids the court in fairly and expeditiously deciding
cases.

The vast majority of proceedings, 83% in 2014, were held in a language other than English, yet any
respondent has to persuade a judge that his testimony is worthy of belief, despite the linguistic and
cultural barriers he or she may face. This is particularly important because witnesses to events that
occurred in foreign countries are rarely available to testify in court, and obtaining documentation

of individual circumstances from far off lands can be quite difficult and even potentially dangerous.
Sometimes, well-prepared cases sound more like university lectures on the political realities of some
little-known dictatorship or a psychology class on the etiology of domestic violence and post-traumatic
stress, rather than a typical courtroom “he said, she said.” In other cases, judges must make a
decision with only the testimony of a single, illiterate and extremely traumatized individual, based on a
record that is devoid of the quality of evidence that is usually presented in more formal court settings.
For judges, all these cases present a challenge to assure that he or she does not inadvertently make
cultural assumptions about people or places that are unsubstantiated.

The delicate balance that has allowed this complicated system to function in the past has begun to
unravel due to the crushing caseloads currently facing the courts. EOIR is facing record high dockets:
at the end of Fiscal Year (FY) 2015, the immigration courts had over 456,000 pending cases being
adjudicated by an immigration judge corps of approximately 250 judges, more than double the
number of cases pending in 2010.° If evenly divided among all judges, each immigration judge would
have a pending docket of more than 1,800 cases, but more than 15 judges perform exclusively or
primarily management functions.’ This huge caseload has been one of the contributing causes to an
increase in the average time during which cases remain pending, which has now reached 635 days.’
Further complicating the docketing dilemma, the cases of recent arrivals and detainees are being
prioritized so that non-priority cases are being set for hearings in November 2019, even though many
have already been pending for years.’ These delays are extremely troubling to many, creating lengthy
separation from family abroad and painful limbo for already-stressed refugees who can neither

travel nor sponsor their spouses or children who may be stranded in harm’s way. Ironically, these
delays benefit only those individuals whose claims are least likely to prevail when their case is finally
decided, thereby undermining the integrity of the removal system as they may be able to remain in
the United States for years simply awaiting their court date.

For almost a decade, the scarcity of human resources in the immigration courts has been roundly
criticized by a wide range of experts and former government officials. Sources ranging from
organizations such as the American Bar Association (ABA) and the Administrative Conference of the
United States (ACUS), to the editors of such well respected newspapers as the Houston Chronicle,
The Monitor, The Dallas Morning News, Bloomberg Views, The New York Times, and The LA Times
have decried the lack of resources and funding provided to the immigration courts.” These diverse
officials and experts have long called for increased staffing for the immigration courts. Attorney
General Alberto Gonzales announced in August of 2006 that the Department of Justice (DOJ) would
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seek budget increases starting in FY 2008 to hire more immigration judges and judicial law clerks."
The ABA’'s Commission on Immigration in 2010 concluded EOIR was underfunded, resulting in too
few judges and insufficient support staff to handle the caseload.” ACUS confirmed in 2012 that the
case backlog and limited resources of the immigration courts presented significant challenges.”

In 2014, two expert roundtables convened by Georgetown University’s Institute for the Study of
International Migration called for increased resources for immigration judges and the court system to
reduce the growing backlog."” In a 2015 article, The Bipartisan Policy Center stated its belief that by
adding more judges to reduce the backlog, “the enforcement system [would] function more efficiently

»14

and help migrants receive a fairer hearing.

While the immigration enforcement budgets have been skyrocketing, increasing to more than $18.5
billion in FY 2015, the immigration courts have been left so far behind as to resemble a distant speck
on the horizon. Human Rights First recommends that the overdue right-sizing of the immigration
courts would require adding 280 immigration judge teams, and cost about $223,357,500, which would
still amount to only 3.4 percent of an $18.5 billion immigration enforcement budget.

There is no doubt that a dramatic increase in the number of immigration judges is an essential part of
the solution.” However, as each day passes it becomes equally obvious that this step alone is just a
band-aid, not a cure. An equally important step to resolve the crisis in our immigration courts, one that
is essential to provide a lasting solution that will have continued efficacy in the future, is to establish
an independent immigration court under Article | of the Constitution. Here is a brief overview of why
this is an imperative next step towards a durable solution to the problems that have long plagued our
courts.

The immigration courts are still suffering from the historical legacy of their position as a part of the
Immigration and Naturalization Service (INS). In an effort to increase independence, EOIR was
created as a separate agency within the DOJ in 1983, but it remained dramatically overshadowed
by the INS. It was then that we nicknamed ourselves legal “Cinderellas,” feeling like the immigration
courts were the mistreated and less loved stepchild, relegated to leftovers and rags.” Hoping to
prevent this from occurring again, the National Association of Immigration Judges fought to keep the
immigration courts separate when the Department of Homeland Security (DHS) was created and
given primary authority for immigration law enforcement, and due to these efforts the immigration
courts remained in the DOJ."

Unfortunately, time has shown that the immigration courts are still relegated to an afterthought despite
our essential role in the removal process, and that our placement in the DOJ, a law enforcement
agency, remains highly problematic. By law, immigration judges are required to “exercise ...
independent judgment and discretion” when deciding cases and also to take actions consistent with
the law and regulations in their decision-making.” The DOJ, with its strong identity and admirable
work, is nevertheless an agency whose mission does not always align comfortably with neutral
adjudication, nor does it provide the immigration courts with the independence we require.”

The stark reality is that the immigration courts have been chronically resource-starved for years.
We have reached a stage where we must acknowledge that our dockets too often prove true the
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adage that justice delayed is justice denied. To be efficient, to operate economically and to guarantee
fairness, our courts need to be independent from both law enforcement and the respondents who
come before us. To withstand the political firestorms which undoubtedly will continue to occur in

the future, we need the protection of judicial independence upon which all other courts rely and the
transparency necessary to provide us the funds we need.

In order to understand the depth of the tensions caused by our current placement in a law
enforcement agency, a few examples are helpful. Each demonstrates how the current structure
of the immigration courts contributes to the diminution of the court’s ability to fairly, impartially and
expeditiously adjudicate the thousands of cases pending before us.”

For example, although the law considers immigration judges to be administrative judges, the DOJ
relegates our stature to that of agency attorneys representing the United States government.” This
interpretation places judges in untenable conflict: we are asked to serve two masters, each with
different priorities. A judge is required to be an independent and fair arbiter, yet how can this be done
if at that same time he or she is “an attorney representing” an agency of the same government as one
of the parties appearing before us? This conflict has become apparent in many ways.”

One example is the fact that immigration judges lack contempt authority, despite the fact that
Congress passed legislation in 1996 providing judges with that tool.” We continue to await
implementing regulations to this day.” Another is the fact that communication about pending cases
between supervisory immigration judges and supervising attorneys with DHS who prosecute

the cases in our courts is commonplace; because we have the same client, the United States
government, such discussions are not technically prohibited as ex parte. Yet another example is the
recent change in docketing practices brought about by the surge of unaccompanied minors at our
southern border. There is no other court that would turn the docket “on its head” at the request of one
party or for politicized priorities, yet the immigration courts “flipped” the docket by moving the cases
of new arrivals to the front of the line, despite the objection of immigration judges who are in the best
position to control their dockets on a case-by-case basis, which allows them to make decisions based
on the individual factors bearing on each case.

Some consider the most troubling aspect of relegating immigration judges to mere agency attorneys
to be the lack of transparency regarding discipline. The current system places immigration judges in
the unenviable position of being treated as attorney employees subject to multiple, often conflicting
codes of conduct, while at the same time depriving the public of an open discipline process which

is the judicial model nationwide. At present, immigration judges can be disciplined or downgraded

in a performance review for insubordination to a supervisor and thereby punished for their good

faith interpretation of the law. Because these steps are characterized as personnel actions taken
against government attorneys, the public does not have the right to know whether or not any action
has been taken against an individual judge, let alone what sanction, if any, has been imposed.” In
contrast, the judicial discipline systems advocated by the National Association of Immigration Judges
(NAIJ) (based on ABA and other national court models) protect judges from discipline for their legal
interpretations. At the same time, they provide greater transparency for the public by allowing access
to information about investigations and any sanctions.”
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The confusion created by the current problematic structure is rampant. The public and even members
of the press all too frequently refer to the “INS courts” and are unaware that the immigration courts
are now part of a completely separate agency than the prosecutors in our courts. This public
perception of the immigration court affects immigration judges’ ability to do their jobs. The public’s
skepticism regarding immigration judges’ independence and impatrtiality makes it extremely difficult,

if not impossible at times, to establish the trust and cooperation necessary to obtain all the relevant
evidence that is essential for making determinations that are fair. Where there is a concern that due
process is being denied, class action lawsuits are filed.” There is economy in timeliness. When cases
move through a court system without undue processing delays, the outcomes are more accurate and
costs of repetitive reconsiderations disappear. Anecdotal evidence strongly supports the conclusion
that public distrust leads to increased numbers of appeals of immigration judge decisions, resulting in
unnecessary pressure on the under-resourced federal circuit courts of appeal. It is cheaper to resolve
these cases in the trial level immigration courts instead of clogging our appellate courts.

The best solution to the myriad problems caused by the current structural flaw is the creation of an
immigration court under Article | or, as an alternative, the establishment of an immigration court in an
independent agency outside the DOJ. NAIJ recommends an Atrticle | tribunal consisting of a trial level
immigration court and an appellate level immigration review court.” An aggrieved party should have
resort to the regional federal circuit courts of appeal following the conclusion of these proceedings.
This model is based on the U.S. Tax Court. Implementation of this proposal would satisfy the need
for independence in an area of adjudicative review while retaining the efficiency of a specialized
tribunal. It would create a forum with the needed checks and balances to ensure due process. The
DOJ would be free to focus all its efforts on its primary mission, the prosecution of terrorists and other
law enforcement activities, an increasingly compelling focus. Both due process and judicial economy
would be fostered by a structure where the immigration courts’ status as a neutral arbiter is enhanced.
The immigration courts’ credibility would be strengthened by a separate identity, one clearly outside
the imposing shadow of the DHS or the law enforcement priorities of the DOJ. Such structural reform
would benefit Congress and the American people by providing an independent source of statistical
information to assist them in determining whether the mandate of immigration adjudication is being
carried out in a fair, impartial, and efficient manner, and it would also allow an independent funding
request to Congress to assure the courts’ budget is not shortchanged.

The idea is far from novel; it has been seriously considered for over 30 years.” The merits of this
solution have been endorsed recently by comprehensive studies commissioned by the American Bar
Association (ABA) and the Chicago Appleseed Fund for Justice.” Prestigious organizations such as
the National Association of Women Judges and the American Judicature Society have endorsed the
concept as well.

Acknowledgement is long overdue that incremental modifications to the immigration court system
cannot resolve the pernicious problems that plague it, and that additional resources alone are
insufficient. History has clearly shown that surges in the immigration court caseload are cyclical and
bound to reoccur, yet time after time the courts have found themselves unprepared. Enduring change
must be implemented to meet this predictable challenge. From the thorough study of a bipartisan
commission over 30 years ago to the recent exhaustive study of all stakeholders by the ABA, the
solution has been agreed upon and is clear: we must establish an Article | court or a separate
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agency. Prompt action is needed now. It is only through this structural reform that the independence
of the immigration courts will be guaranteed, providing optimal fairness and efficiency for all parties.
Through meaningful structural reform, our immigration courts will be equipped to meet and overcome
the challenges which we now face and be prepared for those which will surely continue to arise in the
future. The time for reform is here — urge Congress to act.

Dana Leigh Marks is a graduate of University of California Berkeley
and Hastings College of the Law, and she has served as an Immigration
Judge in San Francisco since January of 1987. Judge Marks is currently

in her 14th year as President of the National Association of Immigration
Judges, the recognized collective bargaining unit for the approximately 250
member corps of immigration judges nationwide. In that capacity, she has
published numerous articles and testified to Congress regarding the need
to restructure our nation’s immigration courts so as to safeguard judicial
independence. She has also spoken and published regarding the job
related burnout and secondary traumatic stress suffered by immigration

judges working in the current system. She discusses immigration court
issues regularly with print, radio, and TV journalists in English and
Spanish.

Judge Marks taught Immigration Law for over a decade and has lectured
extensively on various immigration law topics to judges and attorneys at
local and national continuing legal education seminars throughout her
career. While in private practice, Judge Marks served as lead counsel and
successfully orally argued the landmark asylum case of INS v Cardoza-
Fonseca, 480 U.S. 421 (1987), which established the liberal standard that
persons applying for asylum need only prove a reasonable possibility of
future persecution instead of the higher standard of clear probability
advocated by the INS.

For more information, Judge Marks can be reached through the NAI]J
website: www.naij-usa.org.
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