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Part One: Current Problems Plaguing the Immigration Courts

FAR-REACHING REFORM IS NEEDED NOW

The Immigration Court system is an essential part of the immigration law enforcement
process. Because of increased enforcement priorities over recent years, more and more
individuals are detained and the quasi-criminal nature of immigration law has never
been more apparent. Public outcry has focused on detention conditions and lengthy
incarceration,’ yet once again public policy discussions fail to focus on the crucial role
performed by the Immigration Courts.

Whether detained or not, the individuals served by the Immigration Courts deserve
timely decisions, as the old adage is irrefutable: justice delayed is justice denied.
Without adequate resources and iron-clad independence, the Immigration Courts cease
to function efficiently and fairly. When that condition becomes chronic and entrenched,
as it is now, it is like a cancer threatening the health of the entire removal process. We
fear that without immediate far-reaching reform, the courts will be overwhelmed to the
point of collapse.

The problems plaguing the Immigration Court system have been documented for years.’
In 1983, the Executive Office for Immigration Review (EOIR) was created to provide
independence and insulation for the immigration courts from the enforcement
functions of the Immigration and Naturalization Service (INS).> During the
comprehensive reform of immigration law in 2002, virtually all immigration functions
were consolidated within the Department of Homeland Security (DHS); however, the
EOIR remained at the Department of Justice (DOJ).* The issue of the proper placement
and support for the Immigration Court system was raised at that time, and the National
Association of Immigration Judges (NAlJ) argued then that it would be prudent to allow
the EOIR to remain within the DOJ. The NAIJ hoped that this modest step towards
additional independence would be sufficient to cure the ills which persisted while the
EOIR was overshadowed by the INS’s enforcement mission.

However experience has proven that this step was insufficient. The time has come to
implement the far-reaching reform recommended by bipartisan commissions more than
thirty years ago: an Article | Immigration Court is the answer.”

STRUCTURAL FLAWS IN THE CURRENT SYSTEM

The history of the Immigration Court system reflects a gradual shift towards a structure
that has increasingly insulated the Court from encroachments on decisional
independence and political manipulation. Over the past 60 years, the Immigration
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Courts have evolved from a system internal to, and at the mercy of, the prosecutors of
the INS, to the status of an independent component of the enforcement agency (the
DOJ) to a component of an Executive Branch agency whose primary mission is law
enforcement.® However, these gradual steps have proven inadequate to safeguard true
independence and quality decision-making.

The Immigration Courts’ caseload is spiraling out of control, dramatically outpacing the
judicial resources available and making a complete gridlock of the current system a
disturbing and foreseeable probability. The morale of the immigration judge corps is
plummeting.

As a component of the DOJ, the Immigration Courts remain housed in an executive
agency with a prosecutorial mission that is frequently at odds with the goal of impartial
adjudication. A stark example of this incongruity is the fact that illegal, politicized hiring
occurred subsequent to the last major step to reform the Immigration Courts in 2002.”

Moreover, independence is essential to ensure that the Immigration Courts are funded
adequately to accomplish their mission. Instead, the EOIR has been subjected to the
department- wide budget initiatives by the DOJ, rather than tailored responses
appropriate to its unique circumstances. As with other federal courts, the core
functions of the Immigration Court are statutorily required. There are virtually no
discretionary programs which can be eliminated or projects that can be postponed
without reducing the quality of judicial services.

Despite repeated calls for resources, the Immigration Courts have been operating for
years in a resource starved environment.® History shows a chronic lack of correlation
between allocations for increased enforcement actions by the DHS, despite the fact that
they generate larger dockets for the Immigration Courts. Long-term planning for
Immigration Court growth has been either absent or ineffective. In the April 2009
Omnibus Appropriations Act (Public Law No. 111-8), Congress recognized that there has
been a lack of a consistent, principled methodology to address the needs of the
Immigration Courts. Funds were allocated to the National Academy of Sciences (NAS) to
develop a method to create defensible fiscal linkages between the DOJ and the DHS.
Despite this provision, and a 2011 NAS Report — “Budgeting for Immigration
Enforcement — A Path to Better Enforcement” — no discernible results have been
forthcoming. Nonetheless, the NAS Report contains advice and invaluable insights for
policy makers.

e “DO0J’s budget history shows a striking capacity to adapt or ‘make do’
with the available resources. Making do, while admirable, can affect
the system in perverse ways as noted throughout this report. Ad hoc
adaptations in one arena may impinge elsewhere and generate
inefficiencies.” (page 119)
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e “While initially this adaptive behavior is useful, there comes a time
when the ripple effects cause additional dysfunction.” (page 103)

e “[T]he flow of people to DOJ’s portions of the immigration
enforcement system is almost beyond the agency’s control; in
addition to strictly exogenous factors in the broader immigration
system, it depends on policy choices and policy implementation by
multiple actors in DHS.” (pages 107-108)

e “If providing funds for the work of highly visible border patrols is
somehow more politically attractive than funding the work of
customs agents or immigration judges, U.S. marshals, or construction
of new courtrooms, then temporary or chronic resource imbalances
may arise in the system.” (page 110)

Immigration Judges struggle with an average caseload unmatched by any U.S. court
system. Tasked with applying a body of law compared most often to tax law in its
complexity, Immigration Judges carry an average docket of more than 1500 cases.” For
perspective, the average caseload of a U.S. district court judge is 440."° Moreover,
despite these crushing dockets, Immigration Judges lack staff support, conducting their
proceedings with the assistance of only 1/4 a judicial law clerk’s time, without bailiffs or
court reporters.'' Perhaps most challenging of all, 60% of respondents are
unrepresented by counsel, a figure which rises to 85% when only detained respondents
are counted.”

Despite the fact that the DOJ does not control the flow of people into the immigration
court system, it has become a serious impediment to the effective functioning of the
courts as the DOJ has repeatedly failed to advance their most essential need:
independence. The DOIJ has contributed to selling the Immigration Courts short rather
than defending their independence or enhancing their stature. At every possible
juncture, in rulemaking and policy announcements, the DOJ insists on reminding the
public that Immigration Judges are merely attorneys employed by the Attorney General
at will.® This has serious and insidious repercussions.

Despite legislation passed over 15 years ago, Immigration Judges have no contempt
authority because the DOJ lacks the political will to overrule the DHS’s objections.**
Immigration Judges’ subpoenas go unenforced because U.S. Attorneys will not pick sides
between sibling agencies, essentially stacking the deck in favor of the DHS against
private litigants. Issues of ex parte communications are hopelessly muddled, as both
Immigration Judges and the DHS prosecutors who appear before them have the same
client, the United States government, according to DOJ ethics opinions. *°

Exacerbating the situation, Immigration Judges face personal discipline when making
good faith legal decisions because the DOJ acts on “complaints” from disgruntled parties
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when the appropriate recourse would be an appeal.’® The basis of most of the
complaints against Immigration Judges is the Immigration Judge’s decision or how it was
arrived at, not allegations of conflict of interest, personal gain or criminal activity by the
judge. In addition, Immigration Judges are subject to non-transparent performance
review and disciplinary processes as DOJ employees. They can be subjected to personal
discipline for not meeting the administrative priorities of their supervisors and are
frequently placed in the untenable position of having to choose between risking their
livelihood and exercising their independent decision-making authority when deciding
continuances.

MOST SALIENT EXAMPLES OF IMPAIRED FUNCTIONING

Surging case backlogs
At the end of March 2013, the Immigration Court backlog stood at 327,483,an
all-time high."’

Lengthy delays

The average number of days a case was pending on the Immigration Court
docket at the end of March 201 was 555 days, up from 531 days at the end of
Fiscal Year 2012."®

Failure to meet predictable staffing needs in a timely fashion

At the end of 2012, the number of sitting Immigration Judges slipped to 245,
with 15 additional judges serving in either primarily or exclusively supervisory
or administrative capacities.19

Failure to provide sufficient training for existing staff

Despite being charged with applying a notoriously complex and rapidly

changing body of law, training and educational opportunities for Immigration
Judges have fallen to an all-time low, with in-person training conferences
becoming non-existent.”’ Recently agency management decided to stop
providing Kurzban’s Immigration Law Sourcebook, an extremely useful
quick-read treatise that has always been provided in the past. This is an example
of the short-sighted cost savings currently employed by the DOJ.

Failure to provide essential tools for adjudications

Despite Congressional authorization of contempt power for Immigration
Judges in 1996, the DOJ still has not promulgated implementing regulations.
Without the authority to impose civil monetary sanctions for attorney
misconduct, Immigration Judges lack an important tool in controlling the
proceedings over which they preside.
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Part Two: Interim Steps for Improvement

IMMEDIATE IMPROVEMENTS POSSIBLE WITHOUT STRUCTURAL CHANGE
Augment Judicial Personnel

a. Appoint more Immigration Judges and fill vacancies promptly,
preferably with candidates who possess strong immigration law
or judicial backgrounds and who will be able to “come up to
speed” quickly.

b. Promulgate regulations to implement the phased retirement
provions of the Moving Ahead for Progress in the 21° Century Act
signed into law by the President on July 6, 2012. This would allow
retirement eligible Immigration Judges to work part time and
collect a partial annuity. Phased retirement would provide an
ideal mechanism to permit experienced Immigration Judges to
complete a larger portion of their remaining dockets prior to
retirement, while at the same time allowing a smoother transition
of the docket by providing training and mentoring to their
successors.

c. Institute senior status (through part-time reemployment or
independent contract work) for retired Immigration Judges. In
the National Defense Authorization Act for FY 2010, Public Law
No. 111-84, Congress facilitated part-time reemployment of
Federal employees retired under CSRS and FERS on a limited basis
with receipt of both annuity and salary. Assuming the Act’s
applicability to retired Immigration Judges, reemployment would
provide an immediately available pool of highly trained and
experienced judges who could promptly help address pressing
caseload needs in a cost-efficient manner.

Provide Essential Resources

a. Provide the Courts with adequate support staff, that is, sufficient
law clerks (at least a 1/1 ratio of law clerks to judges) and legal
assistants (at least 2 per judge).

b. Written decisions should become the norm, not the exception, in
a variety of contested matters, such as asylum cases, cases
involving credibility determinations, and cases that raise complex
or novel legal issues. The present system relies almost exclusively
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on oral decisions rendered immediately after the conclusion of
proceedings while written decisions are the exception to this rule.
These oral decisions are no longer adequate to address the
concerns raised by Federal courts of appeals regarding the scope
and depth of legal analysis. Immigration Judges should be
provided the necessary resources, including additional judicial law
clerks and sufficient time off the bench, to issue written decisions
where they deem it necessary and appropriate.

Safeguard Independence

a. Amend the definition of “Immigration Judge” in the Immigration
and Nationality Act (INA), section 101(b)(4), to achieve the above
and to guarantee decisional independence and insulation from
retaliation or unfair sanctions for judicial decision-making. DOJ
refuses to honor the plain meaning of the statute which defines
immigration judges as “judges,” not attorneys representing the
government. An amendment is needed to make this abundantly
clear.

In lieu of the extant definition, section 101(b)(4) of the Immigration
and Nationality Act should be amended as follows:

“(4) The term ‘immigration judge’ means an attorney whom
the Attorney General appoints as an United States
Immigration Judge, qualified to conducted specified classes

of proceedings, including removal proceedings under section
240.

(A) An Immigration Judge shall be subject to such
supervision and shall perform such duties as the
Attorney General shall prescribe.

(B) Although an Immigration Judge must be an
attorney at time of appointment, the position
shall be deemed to be judicial in nature thereafter
and not an attorney position.

(C) An Immigration Judge shall not be subject to any
code of attorney behavior for conduct or actions
taken while performing duties as an Immigration
Judge. Rather, actions taken while in judicial
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capacity shall be reviewed only under rules and
standards pertaining to judicial conduct.

(D) An Immigration Judge shall not be disciplined for
actions or decisions made in good faith while in
the course of performing the duties of an
Immigration Judge. Criticism of an Immigration
Judge in a decision of any appellate court standing
alone shall not be considered or construed as an
indication of misconduct.”

b. Provide a transparent, judicial complaint process based on the
American Bar Association (ABA) Guidelines for Judicial Evaluation
Programs and Institute for the Advancement of the American
Legal System (IAALS) principles.

c. Clarify the role of case completions goals, reaffirming that they
are merely a management tool for obtaining and allocating
resources, not a measure of individual judicial performance.

d. Mandate promulgation of interim contempt regulations
applicable to all parties appearing before the Immigration Court
within 60 days of enactment, with final regulations to be effective
no later than 180 days after enactment.

e. Provide for meaningful, ongoing training for judges, with time
provided off the bench to assimilate the knowledge gained, to
implement the lessons learned, and to research and study legal
issues. This contemplates a budget that allows for the provision of
in-person trainings, reference books and electronic media, and
continuing legal education programs relevant to Immigration
Judges’ duties, so that they may remain abreast of legal
developments in the field.
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Part Three: Enduring Reform: How to Solve the Problem

ARTICLE I IS THE ENDURING SOLUTION

Structural reform of the Immigration Courts has become the proverbial “can” which is
kicked down road time and time again. Experience has shown that these structural
problems have not been solved by stop-gap, halfway measures. While it is
understandable that Immigration Court reform has not been addressed until
comprehensive change to the entire immigration enforcement system came to the
congressional forefront, there is no justification for failing to take significant meaningful
steps now. The Immigration Courts have been struggling for years to do more with less.
Anything less than a complete overhaul of this outmoded system risks its complete
implosion.

SUGGESTED ESSENTIAL ARTICLE | PROVISIONS

1. Reorganize the current Immigration Courts under Article | of the Constitution,
and assign them to the Executive Branch. Administration of the individual Courts will be
supervised through an independent Executive Branch agency, such as the Department
of State (DOS) or the Department of Labor (DOL). The Courts will, collectively, be
designated “United States Immigration Courts” (USIC). The Judges, collectively, will be
granted the title of “United States Immigration Judges” (USlJ).

2. All current Immigration Judges will initially be appointed to fourteen (14) year
terms as USlJs. Selection will be automatic, unless the Head of the Executive Branch
which will administer the USICs, determines that a particular candidate is unsuitable,
based on a documented record of judicial incompetency, misconduct, neglect of duty,
malfeasance, or physical or mental disability. Any current Immigration Judge believed
to be unsuitable shall be given fair opportunity to demonstrate his or her competency to
the Head of the Executive Branch administering the Court prior to non-appointment as
a USIJ. Any current Imigration Judge not initially appointed to a USIJ position shall be
given full protection under applicable federal civil service personnel rules. USlJs may
seek reappointment to an additional fourteen (14) year term, subject to approval of the
applicable Secretary [see discussion below at number 5].

3. All USlJs will be paid at the rate of 92% of Executive Schedule IV (the current rate
under the National Defense Reauthorization Act for Fiscal Year 2004), regardless of their
time in office, plus applicable locality adjustments, not to exceed the rate paid under
Executive Schedule Il. USlJs will earn eight (8) hours annual leave per pay period
regardless of length of service.
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4, USIJs will be given the opportunity to “opt-in” to the Judicial Retirement System
(currently available to other Article | Judges under 28 U.S.C. § 377) under the same
terms and conditions as bankruptcy or magistrate judges.

5. Future USIJ candidates will be evaluated and appointed by the Head of the
Executive Branch in which the new Article | Court is located upon recommendation of a
judicial nominating committee that will include all stakeholders (American Immigration
Lawyers Association, DHS, ABA, Federal Bar Association, etc.), including the USICs.

6. USIlJs may be removed by the Head of the Executive Branch based on
incompetency, misconduct, neglect of duty, malfeasance, or physical or mental
disability, in accordance with existing procedures established for other Article | Courts.

7. USIJs will be subject to a judicial code of conduct, similar to that of other Article |
Courts, based on the ABA Model Code, with said code of conduct modified as needed to
account for the nature of the Immigration Court.

8. Performance evaluations for USlJs will be based on the ABA’s Model Guidelines
for the Evaluation of Judicial Performance, or similar standards, which stress judicial
improvement and are not used for the purposes of discipline.

9. A disciplinary system that is transparent and involves input from all stakeholders.

10. Senior status will be provided to USlJs under the Judicial Retirement System
currently available to other Article | judges.

11. Each USIC will promulgate local rules similar to the local rules for U.S. District
Courts, modified appropriately to accommodate immigration laws. The USlJs of each
USIC will elect a Chief Judge who will exercise supervisory authority over administrative
and ancillary support personnel that is equivalent to the authority exercised by Chief
Judges in other Article | Courts and who will serve a renewable two (2) year term.

12. Each USIC will have a Chief Clerk, with a grade comparable to Chief Clerks in
other Article | Courts. Existing Immigration Court Administrators will serve as Acting
Chief Clerk upon implementation, until the Chief Clerk position is filled, and may apply
for the position, if otherwise qualified following the transition period.

13. Staffing will include, at a minimum, one Judicial Law Clerk (JLC) and two legal
assistants per USIJ. Other ancillary support personnel (interpreters, receptionists,
computer specialists, etc.) will be authorized as necessary by the Secretary.
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14. JLCs will be permitted to serve on a permanent basis. All other ancillary support
personnel will be employed in accordance with existing rules of other Article | Courts
and applicable federal personnel protections.

15. USlJs, with the assistance of their staff, will prepare written decisions for all
contested adjudications that are appealed.

16. USlJs shall have authority to sanction by civil money penalty any action (or
inaction) in contempt of the judges' proper exercise of authority. Appeals from
imposition of sanctions will be made to the U.S. District Court where the USIC is located.

17. The USICs will collect fees for all applications and motions to reopen. The fees
will be commensurate with current fee structures within U.S. Citizenship and
Immigration Services (USCIS). (Presently the fees for immigration court applications are
collected and retained by USCIS.) Fees for EOIR-specific applications and appeals (which
have not increased in more than 20 years) will be adjusted as needed.
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Additional References to Consult

APPENDIX A
National Association of Immigration Judges organizational profile

APPENDIX B
Still a Legal “Cinderella”? Why the Immigration Courts Remain an Ill-Treated
Step-Child Today, FED. LAW., Mar. 2012, at 25.

APPENDIX C
An Urgent Priority: Why Congress Should Establish and Article | Immigration
Court, 13 Bender’s Immigration Bulletin 3 (2008).

APPENDIX D
Conflicting Roles of Immigration Judges: Do You Want Your Case Heard by a
“Government Attorney” or by a “Judge,” 16 BENDER’S IMMIGRATION BULLETIN 1785
(2011).

For additional information, contact

Dana Leigh Marks, President

National Association of Immigration Judges
120 Montgomery Street, Suite 800

San Francisco, CA 94104

415-705-0140

Dana.Marks@usdoj.gov
danamarks@pobox.com
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