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The New York City Bar Association issues this statement to
voice its unequivocal support for the independence of our
nation’s immigration judges and veterans law judges. These
positions should not become politicized.
The City Bar, like numerous other organizations and
individuals, has expressed serious concerns about the fairness,
propriety, and e ectiveness of restrictions recently imposed
on immigration judges by the U.S. Department of Justice,
including new mandatory numerical case completion quotas
which went into e ect on October 1, 2018.[1] Now, with the
country having just observed Veterans’ Day, the City Bar, once
again, is deeply concerned by what appears to be a similar
encroachment upon the independence of veterans law judges
at the U.S. Department of Veterans A airs (VA). A recent
report in the Washington Post states that, in an apparently
unprecedented move, the White House is playing a pivotal role
in the selection of veterans law judges and has requested that
prospective judges provide information regarding political
party and partisan activity as part of the vetting process.[2]
Veterans law judges (o cially known as members of the Board
of Veterans’ Appeals or “Appeals Board”) hear veterans’
appeals of VA decisions denying bene ts in connection with
their military service, and are part of the VA.[3] The roughly 90
judges are appointed by the VA Secretary and approved by the
President, but they are not considered political appointees and
are supposed to be non-partisan.[4] Stretching back for
decades, White House approval of the thousands of veterans
law judge candidates forwarded by the Secretary of the VA has
been essentially pro forma.[5] That changed earlier this year, as

the Trump administration prepared to hire its rst group of
veterans law judges.[6]
Initially, consistent with past practice, the attorneys under
consideration completed a detailed written application, were
subject to background investigations, and were vetted by
multiple interviewers, including the Chair of the Board of
Veterans’ Appeals, a former longtime Appeals Board attorney
and veterans law judge and a Trump appointee who was
con rmed by the Senate in late 2017.[7] All eight of the
candidates selected by the Chair of the Appeals Board were
attorneys with years of experience in leadership roles at the
Board; and, in fact, all eight were serving as acting judges at
the time of their applications.[8]
However, before the VA Secretary was able to forward the
names of the eight recommended candidates to the White
House for nal approval, the White House reportedly sent
questionnaires to the eight candidates, requiring them to
disclose their political party, to provide links to their social
media pro les, and to advise whether they had ever testi ed
before Congress, spoken at a political convention, appeared on
talk radio, or published an opinion piece in a conservative or
liberal outlet.[9] Such inquiries appear to be without
precedent.[10]
Partisanship has no place in the selection of veterans law
judges. However, when the new veterans law judges were
announced, only four of the eight candidates selected by the
Appeals Board Chair had garnered the White House’s seal of
approval.[11] According to the Washington Post, of the four
candidates who were approved by the White House and sworn
in last month, three are Republicans. The fourth has no party
a liation, but has voted in Republican primaries.[12] No
reason was given for the White House’s rejection of the other
four Board Chair-approved candidates, three of whom are
registered Democrats and one an independent.[13]
The facts as laid out in the Washington Post’s reporting, if
accurate, are cause for deep concern among those who
understand the importance of an independent administrative
judiciary, where political a liation plays no role in the
appointment of quali ed and experienced judges. And, for
those lawyers who represent veterans seeking bene ts to

which they are entitled, it is a fundamental tenet of the system
that cases can, should, and must be decided based on the
application of the law to the facts and not on partisan or other
non-judicial considerations. At a minimum, the statements in
the Washington Post article merit the close scrutiny of
Congress, as well as bar associations and veterans’
organizations.
Questions about the independence of the veterans courts
mirror and overlap with the signi cant concerns being raised
about the eroding independence of the immigrations courts.
Indeed, to the extent a pattern is emerging, it bears emphasis
that both adjudicative systems require the continued attention
and support of the legal profession.
Unlike federal trial and appellate courts, which are part of the
Judicial Branch of the federal government, the immigration
courts are part of the Executive Branch, within the Department
of Justice—the same law enforcement agency that is charged
with prosecuting criminal immigration cases in federal courts.
This means that immigration judges are actually Justice
Department employees and that they ultimately report to the
Attorney General, who has the power to set the judges’
conditions of employment, including hiring, transfers from one
location to another, performance evaluations, and discipline,
including termination of employment.[14] Exercising its
authority over immigration judges, the Justice Department has
mandated that, as of October 1, 2018, each immigration judge
must adjudicate a minimum of 700 cases per year or face
possible disciplinary action, even termination.[15]
The City Bar, among numerous other organizations and
individuals, has been highly critical of these new case
completion quotas: they constitute at least a potential (if not
actual) con ict of interest for immigration judges as the judges’
nancial interests may be in direct con ict with litigants’ due
process rights;[16] they gut the due process rights of
immigrants;[17] they add to the immigration courts’ backlog,
which already exceeds 750,000 cases;[18] and they will spawn
more appeals of immigration judges’ decisions, ooding the
federal appellate courts with litigation.[19]
More generally, the City Bar, like other organizations and
individuals, has condemned a range of other actions that the

Justice Department has taken in recent months that prize
speed and volume—rather than sound, evidence-based
reasoning, fairness, and consistency—in immigration judges’
decisions.[20]
Above and beyond case completion quotas, the Attorney
General may certify to himself or herself decisions from the
Board of Immigration Appeals (BIA) and overrule or rewrite
those decisions. The Department of Justice under former
Attorney General Sessions has exercised that power to issue
decisions sharply curtailing the ability of immigration judges to
manage their dockets and conduct full and fair proceedings.
[21] In one case, Department of Homeland Security (DHS) had
appealed an immigration judge’s decision to administratively
close a proceeding. The BIA agreed with DHS and remanded
the case to the immigration judge, but the Attorney General
certi ed the case to himself to decide an issue that was never
raised below—whether immigration judges and the BIA have
authority to administratively close any case—and decided that
they do not, save in very limited circumstances, thus
eliminating a non-controversial procedural tool judges had
used for decades in managing their dockets.[22]
These decisions by the Attorney General, combined with the
introduction of case completion quotas, signi cantly
undermine the independent decision-making and docketmanagement power of immigration judges. For these reasons,
and together with other organizations and individuals, the City
Bar has advocated for the establishment of an immigration
court under Article I of the U.S. Constitution, wholly
independent of the Executive Branch.[23]
***
Although they toil largely in the shadows of the country’s civil
justice system, administrative judges are, in many respects, the
workhorses of that system. The number of cases adjudicated
by the administrative judiciary far exceeds the number of
cases heard by federal district and appellate courts; and tens
of thousands of people who will never set foot in a federal
courthouse have their claims decided by administrative judges.
In short, for the vast majority of people, administrative judges
are “the face of justice.” And, much like the independence of
federal district and appellate judges, the independence of

administrative judges – including veterans law judges and
immigration judges – must be zealously guarded to ensure the
proper functioning of the justice system.
As to the veterans law judges, Congress should undertake a
close review of the statements in the October 23, 2018
Washington Post report. And, to the extent partisan criteria
have become a factor in the approval process for veterans law
judges, the White House should cease any such practice and
reconsider the four candidates previously rejected, without
regard to their political party. Given the Board of Veterans
Appeals’ crushing caseload, our veterans need more judges;
and they deserve the best, without regard to the would-be
judges’ party a liation.
As to immigration judges, the Administration must give serious
consideration to wholesale systemic reforms, including the
establishment of an independent immigration court under
Article I of the Constitution. At a minimum, in the near term,
the Justice Department should rescind the case completion
quotas recently imposed on immigration judges, which foster
perverse incentives to complete cases as quickly as possible
and without regard to due process. The number of cases
decided by an immigration judge is no metric for justice.
About the Association
The mission of the New York City Bar Association, which was
founded in 1870 and has 24,000 members, is to equip and
mobilize the legal profession to practice with excellence, promote
reform of the law, and uphold the rule of law and access to justice
in support of a fair society and the public interest in our
community, our nation, and throughout the world. The City Bar’s
Military A airs & Justice Committee addresses legal and policy
issues a ecting the United States armed services and the
operation of the Court of Military Justice. The Immigration &
Nationality Law Committee addresses diverse issues pertaining to
immigration law and policy. The Task Force for the Independence
of Lawyers & Judges fosters the independence of lawyers and
judges in their professional activities in the United States and
abroad. The City Bar Justice Center’s Veterans Assistance Project
provides disabled, low-income veterans in New York City with pro
bono legal assistance on issues related to their claims for bene ts
from the U.S. Department of Veterans A airs. www.nycbar.org
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